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2. En su 54º período de sesiones la Subcomisión decidió nombrar a la Sra. Daes Relatora 
Especial para que emprendiese un estudio sobre el tema basado en su documento de trabajo 
(resolución 2002/15), y le pidió que presentase a la Subcomisión un informe preliminar en 
su 55º período de sesiones y un informe final en su 56º período de sesiones.  La Comisión de 
Derechos Humanos aprobó, en su decisión 2003/110, el nombramiento de la Sra. Daes. 

3. El presente informe preliminar, que debe leerse junto con el documento de trabajo, 
contiene un análisis preliminar del término "soberanía" en la medida en que es aplicable a los 
pueblos indígenas y a los recursos naturales, teniendo en cuenta en particular las observaciones 
formuladas por ciertos miembros de la Subcomisión, así como un anexo que contiene una 
selección preliminar de la bibliografía, una lista de los casos pertinentes y una compilación de las 
normas pertinentes de derecho internacional. 

4. Los actuales debates sobre el derecho de los pueblos indígenas a la libre determinación y 
las consecuencias adversas de la explotación de los recursos naturales en los territorios indígenas 
han puesto de manifiesto aún más la importancia y conveniencia de un estudio acerca de la 
soberanía permanente de los pueblos indígenas sobre sus recursos naturales.  Por consiguiente, 
muchos han reconocido que la conciliación de los intereses legítimos de los Estados con los 
derechos precedentes y supremos de los pueblos indígenas a sus recursos naturales es un paso 
decisivo y necesario para el adelanto de los derechos de los pueblos indígenas. 

5. Las deliberaciones relativas a la soberanía permanente de los pueblos indígenas sobre sus 
recursos naturales han proseguido en el ámbito del Grupo de Trabajo sobre las Poblaciones 
Indígenas, el Grupo de Trabajo encargado de elaborar el proyecto de declaración sobre los 
pueblos indígenas y, más recientemente en el Foro Permanente para las Cuestiones Indígenas.  
Durante los dos decenios precedentes, en las salas de conferencias y reuniones de las Naciones 
Unidas los Estados Miembros, los representantes de los organismos especializados y los 
departamentos de la Secretaría, los expertos independientes y los pueblos indígenas y sus 
representantes se han esforzado sin pausa por resolver las perdurables disputas respecto de la 
tierra y los recursos, por llegar a acuerdos respecto de la libre determinación en derecho 
internacional y por establecer nuevos mecanismos y métodos de cooperación sobre las 
cuestiones relativas al desarrollo sostenible de las tierras y los recursos indígenas. 

6. Estas importantes deliberaciones han puesto claramente de manifiesto que una libre 
determinación política y económica significativa de los pueblos indígenas jamás será posible si 
éstos carecen de autoridad legal para ejercer el control sobre sus tierras y territorios que les 
permita gozar plenamente de los beneficios económicos y de otra índole que reportan sus 
recursos naturales.  Además, esos intercambios han conducido a un reconocimiento cada vez 
mayor de que se puede establecer un equilibrio apropiado entre los intereses de los Estados y los 
intereses de los pueblos indígenas en la promoción y protección de sus derechos a la libre 
determinación y a sus tierras y recursos. 

7. Al autorizar este estudio, la Comisión y la Subcomisión han reconocido una vez más que, 
merced a la condena de los efectos destructores del colonialismo y la discriminación en todo el 
mundo y a la búsqueda de medios de subsanar esos efectos y combatir esa discriminación, es 
posible coadyuvar a la búsqueda de soluciones constructivas que fortalezcan la paz universal y 
garanticen la plena igualdad y los derechos humanos de todos los pueblos. 
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8. Habida cuenta de lo dispuesto en el plan de trabajo que figura en el párrafo 10 del 
documento de trabajo, tal vez sea de utilidad examinar si es apropiado utilizar el término 
"soberanía" por referencia a los pueblos indígenas y sus recursos naturales dentro de los Estados 
independientes. 

9. Cabe afirmar en general, en relación con el principio de la soberanía permanente sobre los 
recursos naturales, que el significado del término es el control legal y gubernamental o la 
autoridad de gestión sobre los recursos naturales, en particular en cuanto aspecto del ejercicio del 
derecho de libre determinación1.  El principio surgió debido a la reclamación política de los 
nuevos Estados emergentes de permanecer libres de toda explotación injusta de sus recursos 
naturales.  Esa explotación injusta podría hacer que la libre determinación careciera de sentido en 
muchas situaciones.  Como lo ha señalado un escritor moderno: 

  "Tras la segunda guerra mundial esta situación indujo a los países en desarrollo y a 
los nuevos Estados descolonizados a promover la elaboración de un nuevo principio 
internacional que reconociese y amparase sus derechos sobre sus recursos naturales y sus 
riquezas en sus propios países."2 

A este respecto, resulta evidente que el término "soberanía" no se refiere al sentido abstracto y 
absoluto del término, sino más bien al control y la autoridad gubernamentales sobre los recursos 
en el ejercicio de la libre determinación. 

10. En el siglo XVI, el término soberanía se refería al poder supremo dentro de un Estado sin 
restricción alguna3.  Sin embargo, en la época en que Emmerich de Vattel, influyente 
jurisconsulto francés, publicó, a principios del siglo XIX, El Derecho de las Naciones, el término 
ya carecía de ese sentido absoluto, y se reconocía en derecho internacional que un "soberano" 
podría estar sometido a la protección de otro, un soberano mayor, sin perder por ello su 
"soberanía". 

11. En tiempos modernos es corriente afirmar que ningún Estado goza de una soberanía sin 
trabas y que todos los Estados están limitados en su soberanía por los tratados y por el derecho 
internacional consuetudinario.  A. Cassesse examina detenidamente esta cuestión4.  Así pues, por 
lo que respecta al principio legal, no hay objeciones para utilizar el término soberanía por 
referencia a los pueblos indígenas que actúan en su capacidad oficial, aunque esa capacidad 
oficial podría estar limitada de diversos modos.  En realidad, muchos países en distintas regiones 
del mundo han reconocido hace tiempo que los pueblos indígenas son soberanos. 

                                                 
1 Véase, en general, N. Schrijver, Sovereignty over Natural Resources (Cambridge University 
Press, 1997). 

2 J. Warden-Fernandez, "The Permanent Sovereignty Over Natural Resources:  How It Has Been 
Accommodated Within the Evolving Economy", CEPMLP Annual Review 2000. 

3 L. Oppenheim, International Law (8th ed., 1955), págs. 120 a 122.   

4 Antonio Cassesse, International Law (Oxford University Press, 2001), págs. 91 y ss. 
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12. En los Estados Unidos se ha reconocido, desde los años formativos del Gobierno Federal, 
que las tribus indias son entidades políticas soberanas.  Estos principios fueron expresados por 
primera vez de manera exhaustiva en Worcester c. Georgia.  Este caso se planteó cuando el 
Estado de Georgia encarceló a varios misioneros que vivían en territorio cherokee en violación 
de una ley del Estado que requería que los no indios obtuvieran licencia del Gobernador.  El juez 
John Marshall enunció la ley, que aún sigue aplicándose en los Estados Unidos, cuando 
estableció que las naciones indias habían sido reconocidas como "comunidades específicas, 
independientes, políticas" y, en cuanto tales, están facultadas para ejercer facultades de 
autogobierno, no ya en virtud de cualquier delegación de poderes por parte del Gobierno Federal, 
sino por razón de su soberanía tribal original.  El juez Marshall declaró en Worcester que: 

 "La doctrina establecida del derecho de naciones es que una Potencia más débil no 
renuncia a su independencia -a su derecho de autogobierno- al asociarse con una Potencia 
más fuerte y al acogerse a su protección.  Un Estado débil... puede ponerse bajo la 
protección de otro más poderoso sin renunciar por ello al derecho de gobierno y sin dejar 
de ser un Estado." 

13. El juez Marshall aboga en favor de su actitud remitiéndose a ejemplos europeos, y a este 
respecto cita la opinión de Vattel: 

  "Los Estados tributarios y feudales", afirma Vattel, "no dejan por ello de ser Estados 
soberanos e independientes y, en la medida en que gozan de autogobierno y son una 
autoridad soberana e independiente, siguen ejerciendo la administración del Estado."5 

14. La decisión del juez Marshall en el caso Worcester está en consonancia con las opiniones 
que expresó inicialmente en el caso Cherokee Nation c. Georgia, que se planteó cuando Georgia 
promulgó varias leyes que habrían abolido el gobierno cherokee.  En ese caso el juez Marshall 
escribió: 

  "Gran parte del argumento destinado a demostrar que los cherokee constituían un 
Estado, una sociedad política distintiva, separada de otras, capaz de gestionar sus propios 
asuntos y gobernarse a sí misma, ha sido, a juicio de la mayoría de los jueces, 
completamente satisfactoria."6 

El tribunal concluyó que las tribus que residen dentro de los límites de los Estados Unidos no son 
"naciones extranjeras" con el derecho constitucional de ejercitar una acción ante el Tribunal 
Supremo.  Con todo, el juez Marshall estableció, en el caso Cherokee, los principios de la 
doctrina de la soberanía tribal. 

                                                 
5 Worcester c. Georgia, Tribunal Supremo de los Estados Unidos, 31 U.S. (6 Pet.) 515, 8 
L.Ed. 483, 1832, págs. 559 y 560.  Véase también Felix Cohen, Handbook of Federal Indian 
Law, United States Printing Office, Washington, 1945, págs. 122 y 123. 

6 Cherokee Nation c. Georgia, Tribunal Supremo de los Estados Unidos, 30 U.S. (5 Pet.) 1, 8 
L.Ed. 25 (1832), pág. 16. 



 E/CN.4/Sub.2/2003/20 
 página 5 

15. En los Estados Unidos, la ley reconoce actualmente muchos atributos de soberanía a los 
gobiernos de los nativos indios y de Alaska, incluido el derecho de inmunidad soberana contra 
toda acción judicial.  Este derecho de inmunidad soberana ha sido amparado invariablemente por 
el Tribunal Supremo de los Estados Unidos7.  La actual legislación de los Estados Unidos 
reconoce plenamente el término "soberanía" por lo que respecta a los gobiernos nativos indios y 
de Alaska.8 

16. En la reciente causa Case of the Mayagna (Sumo) Community of Awas Tingni v. 
Nicaragua9, la Corte Interamericana de Derechos Humanos, al interpretar el derecho a la 
propiedad enunciado en el artículo 21 de la Convención Americana sobre Derechos Humanos, 
hizo constar claramente en su fallo que los derechos de los pueblos indígenas a sus tierras 
incluyen los derechos a los recursos que ellas encierran (párr. 153) y que esos derechos de 
propiedad corresponden a la comunidad a título colectivo y según su propia ley consuetudinaria, 
valores, costumbres y usos.  Aunque la Corte no utilizó el término "soberanía", es indudable que 
la decisión entraña que el derecho internacional ampara el derecho gubernamental o colectivo de 
la comunidad a la tierra y los recursos.  La siguiente parte del fallo contribuirá a aclarar esta 
cuestión: 

 "Dadas las características del presente caso, es menester hacer algunas precisiones 
respecto del concepto de propiedad en las comunidades indígenas.  Entre los indígenas 
existe una tradición comunitaria sobre una forma comunal de la propiedad colectiva de la 
tierra, en el sentido de que la pertenencia de ésta no se centra en un individuo sino en el 
grupo y su comunidad.  Los indígenas, por el hecho de su propia existencia, tienen derecho 
a vivir libremente en sus propios territorios.  La estrecha relación que los indígenas 
mantienen con la tierra debe de ser reconocida y comprendida como la base fundamental 
de sus culturas, su vida espiritual, su integridad y su supervivencia económica.  Para las 
comunidades indígenas la relación con la tierra no es meramente una cuestión de posesión 
y producción sino un elemento material y espiritual del que deben gozar plenamente, 
inclusive para preservar su legado cultural y transmitirlo a las generaciones futuras."  
(Párr. 149.) 

17. La legislación de Nicaragua ha previsto desde hace tiempo la concesión de autonomía a las 
regiones indias del país10.  La Constitución de Nicaragua también ha reconocido 
inequívocamente las formas indígenas de organización social, así como el derecho de los pueblos 
indígenas a administrar sus propios asuntos locales, mantener sus formas comunales de 

                                                 
7 Véase United States c United States Fidelity & Guaranty Co., 309 U.S. 506 (1940); Santa 
Clara Pueblo c. Martinez, 436 U.S. 49 (1978).  . 

8 Véase, en general, D. H. Getches, C. F. Wilkinson and R. F. Williams, Jr., Cases and Materials 
on Federal Indian Law, 1998. 

9 Corte Interamericana de Derechos Humanos, fallo de 31 de agosto de 2000 (Series C, Nº 79). 

10 Véase, en general, la Ley Nº 28 titulada "Estatuto sobre la Autonomía de las Regiones de la 
Costa Septentrional Atlántica de Nicaragua", publicada en La Gaceta, Nº 238, 30 de octubre 
de 1987. 
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propiedad y utilizar y gozar de sus tierras (véanse, por ejemplo, los artículos 5, 89 y 180).  
La legislación promulgada recientemente acerca de la demarcación y titulación de las tierras 
indígenas ha reconocido la autoridad de gobierno de las comunidades locales indias11.  Estos son 
ejemplos específicos de una forma de "soberanía", según el término utilizado en la jerga jurídica 
moderna. 

18. En Nueva Zelandia, el concepto de soberanía aplicado a los pueblos indígenas maoríes 
forma parte del marco jurídico aceptado del Estado.  Se considera que el Tratado de Waitangi, 
concertado entre la Corona Británica y los maoríes, es el documento fundacional de Nueva 
Zelandia.  Este Tratado atestigua explícita e implícitamente la soberanía de los maoríes.  
El concepto de la soberanía maorí es conocido, en el idioma maorí, como tino rangatiratanga.  
Aunque el término y su aplicación son con frecuencia objeto de debates en el país, el significado 
equivale aproximadamente a "principal autoridad".  Ello constituye otro ejemplo de una forma de 
soberanía de los pueblos indígenas reconocida por un Estado y operativa dentro de él12. 

19. En el Canadá y en otros muchos países se garantiza el autogobierno indígena.  En el caso 
del Canadá, ello se regula por la Ley de indios, que prevé diversos grados de control sobre los 
recursos naturales.  Esos regímenes de control sobre los recursos que ejercen las instituciones 
administrativas indígenas ofrecen muchos nuevos ejemplos de las diversas formas de la 
soberanía indígena sobre los recursos naturales dentro de los Estados soberanos13. 

20. Por último, la Convención sobre los Pueblos Indígenas y Tribales de 1989 (Nº 169), de la 
Organización Internacional del Trabajo, ratificada actualmente por 17 países, contiene 
importantes disposiciones relativas al control de los recursos naturales por los pueblos indígenas 
en su capacidad colectiva como pueblos.  En particular, el artículo 15 estipula el derecho de los 
"pueblos" a sus recursos naturales.  El párrafo 1 de dicho artículo está redactado como sigue: 

 "1. Los derechos de los pueblos interesados a los recursos naturales existentes en 
sus tierras deberán protegerse especialmente.  Estos derechos comprenden el derecho de 
esos pueblos a participar en la utilización, administración y conservación de dichos 
recursos." 

                                                 
11 Véase la Ley Nº 445, publicada en La Gaceta, Nº 16, 16 de enero de 2003 (Ley 445, Ley del 
Régimen de la Propiedad Comunal de los Pueblos Indígenas y Comunidades Étnicas de las 
Regiones Autónomas de la Costa Atlántica y de los Ríos Coco, Boca, Indio y Maíz). 

12 Para un examen más completo véase G. Nettheim, G. Meyers y D. Craig, Indigenous Peoples 
and Governance Structures, 2202, págs 119 a 162, y M. C. Blumm, "Native Fishing Rights and 
Environmental Protection in North America and New Zeland:  A Comparative Analysis of 
Profits à Prendre and Habitat Servitudes, Wisconsin International Law Journal, vol. 8, 
Nº 1, 1989, págs. 30 a 32. 

13 Véase, en general, Nettheim, op. cit. 
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Esta garantía limitada de control y autoridad de gestión por parte de los pueblos indígenas y 
tribales dentro de los Estados es otra forma de soberanía en el sentido que se confiere 
actualmente al término.  Esta autoridad se reconoce también en el artículo 7, que garantiza en 
particular: 

 "1. Los pueblos interesados deberán tener el derecho de decidir sus propias 
prioridades en lo que atañe al proceso de desarrollo, en la medida en que éste afecte a sus 
vidas, creencias, instituciones y bienestar espiritual y a las tierras que ocupan o utilizan de 
alguna manera, y de controlar, en la medida de lo posible, su propio desarrollo económico, 
social y cultural." 

En los artículos 2, 4, 5 y 6 también se hace referencia a las "instituciones" y las "instituciones 
representativas" de los pueblos indígenas y tribales.  Ello refuerza aún más el entendimiento de 
que los pueblos indígenas y tribales que forman parte de los Estados que han ratificado la 
Convención Nº 169 gozan por lo menos de formas limitadas de soberanía o autoridad de gestión. 

21. Por último, conviene tener presente que la finalidad del estudio aprobado por la Comisión 
y la Subcomisión es examinar la aplicación o la pertinencia del principio establecido de la 
soberanía permanente de los pueblos indígenas sobre los recursos naturales.  No presupone 
conclusión alguna a este respecto.  No obstante, la supresión de la palabra "soberanía" del 
principio de soberanía permanente sobre los recursos naturales establecido hace tiempo crearía 
problemas conceptuales. 
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II. EXCERPTS FROM RELEVANT UNITED NATIONS RESOLUTIONS 
 

General Assembly resolution 1803 (XVII) of 14 December 1962, entitled �Permanent 
sovereignty over natural resources� 

�I 
 �The General Assembly, 
 
 �� 
 
 �Declares that: 
 
 �1. The right of peoples and nations to permanent sovereignty over their natural 
wealth and resources must be exercised in the interest of their national development and of the 
well-being of the people of the State concerned. 
 
 �2. The exploration, development and disposition of such resources, as well as the 
import of the foreign capital required for these purposes, should be in conformity with the rules 
and conditions which the peoples and nations freely consider to be necessary or desirable with 
regard to the authorization, restriction or prohibition of such activities. 
 
 �3. In cases where authorization is granted, the capital imported and the earnings on 
that capital shall be governed by the terms thereof, by the national legislation in force, and by 
international law. The profits derived must be shared in the proportions freely agreed upon, in 
each case, between the investors and the recipient State, due care being taken to ensure that there 
is no impairment, for any reason, of that State's sovereignty over its natural wealth and resources. 
 
 �4. Nationalization, expropriation or requisitioning shall be based on grounds or 
reasons of public utility, security or the national interest which are recognized as overriding 
purely individual or private interests, both domestic and foreign. In such cases the owner shall be 
paid appropriate compensation, in accordance with the rules in force in the State taking such 
measures in the exercise of its sovereignty and in accordance with international law. In any case 
where the question of compensation gives rise to a controversy, the national jurisdiction of the 
State taking such measures shall be exhausted. However, upon agreement by sovereign States 
and other parties concerned, settlement of the dispute should be made through arbitration or 
international adjudication. 
 
 �5. The free and beneficial exercise of the sovereignty of peoples and nations over 
their natural resources must be furthered by the mutual respect of States based on their sovereign 
equality. 
 
 �6. International co-operation for the economic development of developing countries, 
whether in the form of public or private capital investments, exchange of goods and services, 
technical assistance, or exchange of scientific information, shall be such as to further their 
independent national development and shall be based upon respect for their sovereignty over 
their natural wealth and resources. 
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 �7. Violation of the rights of peoples and nations to sovereignty over their natural 
wealth and resources is contrary to the spirit and principles of the Charter of the United Nations 
and hinders the development of international co-operation and the maintenance of peace. 
 
 �8. Foreign investment agreements freely entered into by or between sovereign States 
shall be observed in good faith; States and international organizations shall strictly and 
conscientiously respect the sovereignty of peoples and nations over their natural wealth and 
resources in accordance with the Charter and the principles set forth in the present resolution.� 
 

General Assembly resolution 3201 (S-VI) of 1 May 1974 , entitled �Declaration on the 
Establishment of a New International Economic Order� 

 �4. The new international economic order should be founded on full respect for the 
following principles: 
 
 �...  

  
 �(e) Full permanent sovereignty of every State over its natural resources and all 
economic activities.  In order to safeguard these resources, each State is entitled to 
exercise effective control over them and their exploitation with means suitable to its own 
situation, including the right to nationalization or transfer of ownership to its nations, this 
right being an expression of the full permanent sovereignty of the State.  No State may be 
subjected to economic, political or any other type of coercion to prevent the free and full 
exercise of this inalienable right; 

 
 �(f) The right of all States, territories and peoples under foreign occupation, alien 
and colonial domination or apartheid to restitution and full compensation for the 
exploitation and depletion of, and damages to, the natural resources and all other 
resources of those States, territories, and peoples; 
 

  �... 
 

 �(h) The right of the developing countries and the peoples of territories under 
colonial and racial domination and foreign occupation to achieve their liberation and to 
regain effective control over their natural resources and economic activities.� 

   
 
General Assembly resolution 3281 (XXIX) of 12 December 1974 entitled �Charter of Economic 

Rights and Duties of States 
 

�Article 2 
 
 �1. Every State has and shall freely exercise full permanent sovereignty, including 
possession, use  and disposal, over all its wealth, natural resources, and economic activities. 
 �� 
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�Article 16 
 
 �1. It is the right and duty of all States, individually and collectively, to eliminate 
colonialism, apartheid, racial discrimination, neo-colonialism and all forms of foreign 
aggression, occupation and domination, and the economic and social consequences thereof, as a 
prerequisite for development.  States which practice such coercive policies are economically 
responsible to the countries, territories and peoples affected for the restitution and full 
compensation for the exploitation and depletion of, and damages to, the natural and all other 
resources of those countries, territories and peoples.  It is the duty of all States to extend 
assistance to them.� 
 
 A comprehensive list of relevant United Nations resolutions will be provided in the final 
report. 
 

III. RELEVANT CASES 
 

A. Permanent Court of International Justice 
 
Portugal v. Australia (30 June 30 1995) (dissenting opinions by Judges Skubiszewski and 
Weeramantry). 
 

B. Inter-American Court of Human Rights 
 
Case of the Mayagna (Sumo) Community of Awas Tingni v. Nicaragua (Inter-American Court of 
Human Rights, 31 August  2002) (Series C, No. 79).   
 

C. Inter-American Commission on Human Rights 
 
Mary and Carrie Dann v. United States, Case 11.140, Report No. 75/02 (27 December 2002). 
 

D. United Nations Human Rights Committee 
 
Ominayak, Chief of the Lubicon Lake Band v. Canada (communication No. 167/1984 (1990)). 
 

E. United States of America 
 
Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1 (1831). 
 
Johnson v. M'Intosh, 21 U.S. (Wheat.) 543 (1823). 
 
Tee-Hit-Ton Indians v. United States, 348 U.S. 272 (1995). 
 
Worcester v. Georgia, 31 U.S. (6 Pet.) 515 (1832). 
 
United States v. United States Fidelity & Guaranty Co., 309 U.S. 506 (1940). 
 
Santa Clara Pueblo v. Martinez, 436 U.S. 49 (1978).  
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IV. INTERNATIONAL LEGAL STANDARDS 
 
 The following compilation of standards and materials is comprised of the most relevant 
portions of various legal instruments, draft legal instruments and other relevant materials. It 
contains only the main or most important legal materials that pertain to indigenous peoples and 
their natural resources. 
 
 Universal Declaration of Human Rights 
 

�Article 7 
 
 �All are equal before the law and are entitled without any discrimination to equal 
protection of the law. All are entitled to equal protection against any discrimination in violation 
of this Declaration and against any incitement to such discrimination.� 
 

�Article 17 
 
 �1. Everyone has the right to own property alone as well as in association with others. 
 
 �2. No one shall be arbitrarily deprived of his property.� 
 

 
International Convention on the Elimination of All Forms of Racial Discrimination 

 
�Article 5 

 
 �In compliance with the fundamental obligations laid down in article 2 of this 
Convention, States Parties undertake to prohibit and to eliminate racial discrimination in all its 
forms and to guarantee the right of everyone, without distinction as to race, colour, or national or 
ethnic origin, to equality before the law, notably in the enjoyment of the following rights:  
 
 �... 
 
 �(v) The right to own property alone as well as in association with others�� 
          
 

International Covenant on Civil and Political Rights 
 

�Article 1 
 
 �1. All peoples have the right of self-determination. By virtue of that right they freely 
determine their political status and freely pursue their economic, social and cultural 
development. 
 
 �2. All peoples may, for their own ends, freely dispose of their natural wealth and 
resources without prejudice to any obligations arising out of international economic co-
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operation, based upon the principle of mutual benefit, and international law. In no case may a 
people be deprived of its own means of subsistence. 

 �3. The States Parties to the present Covenant, including those having responsibility 
for the administration of Non-Self-Governing and Trust Territories, shall promote the realization 
of the right of self-determination, and shall respect that right, in conformity with the provisions 
of the Charter of the United Nations.� 
 

�Article 27 
 
 In those States in which ethnic, religious or linguistic minorities exist, persons belonging 
to such minorities shall not be denied the right, in community with the other members of their 
group, to enjoy their own culture, to profess and practice their own religion, or to use their own 
language.  
 

International Covenant on Economic, Social, and Cultural Rights 
 

Article 1 
 (Same as ICCPR, above.) 
 
 

International Labour Organization Convention No. 169 concerning Indigenous and Tribal 
Peoples in Independent Countries (1989) 

 
�Article 4 

 
 �1. Special measures shall be adopted as appropriate for safeguarding the persons, 
institutions, property, labour, cultures and environment of the peoples concerned. 
 
 �2. Such special measures shall not be contrary to the freely-expressed wishes of the 
peoples concerned. 
 
 �3. Enjoyment of the general rights of citizenship, without discrimination, shall not 
be prejudiced in any way by such special measures.� 
 

�Article 7 
 
 �The peoples concerned shall have the right to decide their own priorities for the process 
of development as it affects their lives, beliefs, institutions and spiritual well-being and the lands 
they occupy or otherwise use, and to exercise control, to the extent possible, over their own 
economic, social and cultural development. In addition, they shall participate in the formulation, 
implementation and evaluation of plans and programmes for national and regional development 
which may affect them directly.� 
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�Article 13 
 
 �1. In applying the provisions of this Part of the Convention Governments shall 
respect the special importance for the cultures and spiritual values of the peoples concerned of 
their relationship with the lands or territories, or both as applicable, which they occupy or 
otherwise use, and in particular the collective aspects of this relationship. 
 
 �2. The use of the term lands in Articles 15 and 16 shall include the concept of 
territories, which covers the total environment of the areas which the peoples concerned occupy 
or otherwise use. 
 

�Article 14 
 
 �1. The rights of ownership and possession of the peoples concerned over the lands 
which they traditionally occupy shall be recognized. In addition, measures shall be taken in 
appropriate cases to safeguard the right of the peoples concerned to use lands not exclusively 
occupied by them, but to which they have traditionally had access for their subsistence and 
traditional activities. Particular attention shall be paid to the situation of nomadic peoples and 
shifting cultivators in this respect. 
 
 �2. Governments shall take steps as necessary to identify the lands which the peoples 
concerned traditionally occupy, and to guarantee effective protection of their rights of ownership 
and possession. 
 
 �3. Adequate procedures shall be established within the national legal system to 
resolve land claims by the peoples concerned. 
 

�Article 15 
 
 �1. The rights of the peoples concerned to the natural resources pertaining to their 
lands shall be specially safeguarded. These rights include the right of these peoples to participate 
in the use, management and conservation of these resources. 
 
 �2. In cases in which the State retains the ownership of mineral or sub-surface 
resources or rights to other resources pertaining to lands, Governments shall establish or 
maintain procedures through which they shall consult these peoples, with a view to ascertaining 
whether and to what degree their interests would be prejudiced, before undertaking or permitting 
any programmes for the exploration or exploitation of such resources pertaining to their lands. 
The peoples concerned shall wherever possible participate in the benefits of such activities, and 
shall receive fair compensation for any damages which they may sustain as a result of such 
activities. 

�Article 16 
 
 �1. Subject to the following paragraphs of this Article, the peoples concerned shall 
not be removed from the lands which they occupy. 
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 �2. Where the relocation of these peoples is considered necessary as an exceptional 
measure, such relocation shall take place only with their free and informed consent. Where their 
consent cannot be obtained, such relocation shall take place only following appropriate 
procedures established by national laws and regulations, including public inquiries where 
appropriate, which provide the opportunity for effective representation of the peoples concerned. 
 
 �3. Whenever possible, these peoples shall have the right to return to their traditional 
lands, as soon as the grounds for relocation cease to exist. 
 
 �4. When such return is not possible, as determined by agreement or, in the absence 
of such agreement, through appropriate procedures, these peoples shall be provided in all 
possible cases with lands of quality and legal status at least equal to that of the lands previously 
occupied by them, suitable to provide for their present needs and future development. Where the 
peoples concerned express a preference for compensation in money or in kind, they shall be so 
compensated under appropriate guarantees. 
 
 �5. Persons thus relocated shall be fully compensated for any resulting loss or injury. 
 

�Article 17 
 
 �1. Procedures established by the peoples concerned for the transmission of land 
rights among members of these peoples shall be respected. 
 
 �2. The peoples concerned shall be consulted whenever consideration is being given 
to their capacity to alienate their lands or otherwise transmit their rights outside their own 
community. 
 
 �3. Persons not belonging to these peoples shall be prevented from taking advantage 
of their customs or of lack of understanding of the laws on the part of their members to secure 
the ownership, possession or use of land belonging to them. 
 

�Article 18 
 
 �Adequate penalties shall be established by law for unauthorized intrusion upon, or use 
of, the lands of the peoples concerned, and Governments shall take measures to prevent such 
offences. 
 

�Article 19 
 
 �National agrarian programmes shall secure to the peoples concerned treatment 
equivalent to that accorded to other sectors of the population with regard to: 
 
 �(a) The provision of more land for these peoples when they have not the area 
necessary for providing the essentials of a normal existence, or for any possible increase in their 
numbers; 
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 �(b) The provision of the means required to promote the development of the lands 
which these peoples already possess.� 
 
 
 African Charter on Human and Peoples� Rights (Banjul Charter 1981)    
 

�Article 14 
 
 �The right to property shall be guaranteed. It may only be encroached upon in the interest 
of public need or in the general interest of the community and in accordance with the provisions 
of appropriate laws.� 
 

�Article 20 
 
 �1. All peoples shall have the right to existence. They shall have the unquestionable 
and inalienable right to self- determination. They shall freely determine their political status and 
shall pursue their economic and social development according to the policy they have freely 
chosen.  
 
 �2. Colonized or oppressed peoples shall have the right to free themselves from the 
bonds of domination by resorting to any means recognized by the international community.  
 
 �3. All peoples shall have the right to the assistance of the States parties to the present 
Charter in their liberation struggle against foreign domination, be it political, economic or 
cultural. 
 

�Article 21 
 
 �1. All peoples shall freely dispose of their wealth and natural resources.  This right 
shall be exercised in the exclusive interest of the people.  In no case shall a people be deprived of 
it.    
 
 �2. In case of spoliation the dispossessed people shall have the right to the lawful 
recovery of its property as well as to an adequate compensation.  
 
 �3. The free disposal of wealth and natural resources shall be exercised without 
prejudice to the obligation of promoting international economic cooperation based on mutual 
respect, equitable exchange and the principles of international law.  
 
 �4. States parties to the present Charter shall individually and collectively exercise 
the right to free disposal of their wealth and natural resources with a view to strengthening 
African unity and solidarity.  
 
 �5.  States parties to the present Charter shall undertake to eliminate all forms of 
foreign economic exploitation particularly that practiced by international monopolies so as to 
enable their peoples to fully benefit from the advantages derived from their national resources. 
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�Article 22 
 
 �1. All peoples shall have the right to their economic, social and cultural development 
with due regard to their freedom and identity and in the equal enjoyment of the common heritage 
of mankind.  
 
 �2. States shall have the duty, individually or collectively, to ensure the exercise of 
the right to development.� 
  
 
 Charter of Fundamental Rights of the European Union  
 

�Article 17 
 
 �1. Everyone has the right to own, use, dispose of and bequeath his or her lawfully 
acquired possessions.  No one may be deprived of his or her possessions, except in the public 
interest and in the cases and under conditions provided by law, subject to fair compensation 
being paid in good time for their loss.   The use of property may be regulated by law in so far as 
is necessary for general interest.� 
 

American Convention on Human Rights 
 

�Article 21. Right to Property 
 
 �1. Everyone has the right to the use and enjoyment of his property. The law may 

subordinate such use and enjoyment to the interest of society.� 
  
    

American Declaration on the Rights and Duties of Man 
 

�Article XXIII. Right to Property 
 

 �Every person has a right to own such private property as meets the essential 
needs of decent living and helps to maintain the dignity of the individual and of the 
home.�   

 
Committee on the Elimination of Racial Discrimination 

 
General Recommendation XXIII (51) on the rights of indigenous peoples, 

adopted on 18 August 1997 
 
 
 �1. In the practice of the Committee on the Elimination of Racial Discrimination, in 
particular in the examination of reports of States parties under article 9 of the International 
Convention on the Elimination of All Forms of Racial Discrimination, the situation of 
indigenous peoples has always been a matter of close attention and concern. In this respect the 
Committee has consistently affirmed that discrimination against indigenous peoples falls under 
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the scope of the Convention and that all appropriate means must be taken to combat and 
eliminate such discrimination. 
 
 �2. The Committee, noting that the General Assembly proclaimed the International 
Decade of the World's Indigenous People commencing on 10 December 1994, reaffirms that the 
provisions of the International Convention on the Elimination of All Forms of Racial 
Discrimination apply to indigenous peoples. 
 
 �3. The Committee is conscious of the fact that in many regions of the world 
indigenous peoples have been, and are still being, discriminated against and deprived of their 
human rights and fundamental freedoms and in particular that they have lost their land and 
resources to colonists, commercial companies and State enterprises. Consequently the 
preservation of their culture and their historical identity has been and still is jeopardized. 
 
 �4. The Committee calls in particular upon States parties to: 
 
 �(a) Recognize and respect indigenous distinct culture, history, language and way of 
life as an enrichment of the State's cultural identity and to promote its preservation; 
 
 �(b) Ensure that members of indigenous peoples are free and equal in dignity and 
rights and free from any discrimination, in particular that based on indigenous origin or identity; 
 
 �(c) Provide indigenous peoples with conditions allowing for a sustainable economic 
and social development compatible with their cultural characteristics; 
 
 �(d) Ensure that members of indigenous peoples have equal rights in respect of 
effective participation in public life and that no decisions directly relating to their rights and 
interests are taken without their informed consent; 
 
 �(e) Ensure that indigenous communities can exercise their rights to practice and 
revitalize their cultural traditions and customs and to preserve and to practice their languages. 
 
 �5. The Committee especially calls upon States parties to recognize and protect the 
rights of indigenous peoples to own, develop, control and use their communal lands, territories 
and resources and, where they have been deprived of their lands and territories traditionally 
owned or otherwise inhabited or used without their free and informed consent, to take steps to 
return those lands and territories. Only when this is for factual reasons not possible, the right to 
restitution should be substituted by the right to just, fair and prompt compensation. Such 
compensation should as far as possible take the form of lands and territories. 
 
 �6. The Committee further calls upon States parties with indigenous peoples in their 
territories to include in their periodic reports full information on the situation of such peoples, 
taking into account all relevant provisions of the Convention.� 
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Human Rights Committee 
 

General Comment No. 23 on  article 27 (fiftieth session, 1994) 
 
 �� 
 
 �3.2 The enjoyment of the rights to which article 27 relates does not prejudice the 
sovereignty and territorial integrity of a State party. At the same time, one or other aspect of the 
rights of individuals protected under that article - for example, to enjoy a particular culture - may 
consist in a way of life which is closely associated with territory and use of its resources. This 
may particularly be true of members of indigenous communities constituting a minority. 
 �... 
 
 �7. With regard to the exercise of the cultural rights protected under article 27, the 
Committee observes that culture manifests itself in many forms, including a particular way of 
life associated with the use of land resources, especially in the case of indigenous peoples. That 
right may include such traditional activities as fishing or hunting and the right to live in reserves 
protected by law. The enjoyment of those rights may require positive legal measures of 
protection and measures to ensure the effective participation of members of minority 
communities in decisions which affect them. �  
 
 Draft United Nations declaration on the rights of indigenous peoples  
 

�Article 3 
 
 �Indigenous peoples have the right of self-determination.  By virtue of that right they 
freely determine their political status and freely pursue their economic, social and cultural 
development.� 
 

�Article 10 
 
 �Indigenous peoples shall not be forcibly removed from their lands or territories. No 
relocation shall take place without the free and informed consent of the indigenous peoples 
concerned and after agreement on just and fair compensation and, where possible, with the 
option of return.�  
 

�Article 12 
  
 �Indigenous peoples have the right to practice and revitalize their cultural traditions and 
customs. This includes the right to maintain, protect and develop the past, present and future 
manifestations of their cultures, such as archaeological and historical sites, artifacts, designs, 
ceremonies, technologies and visual and performing arts and literature, as well as the right to the 
restitution of cultural, intellectual, religious and spiritual property taken without their free and 
informed consent or in violation of their laws, traditions and customs. 
 



E/CN.4/Sub.2/2003/20 
página 22 

�Article 13 
 
 �Indigenous peoples have the right to manifest, practice, develop and teach their spiritual 
and religious traditions, customs and ceremonies; the right to maintain, protect, and have access 
in privacy to their religious and cultural sites; the right to the use and control of ceremonial 
objects; and the right to the repatriation of human remains. 
States shall take effective measures, in conjunction with the indigenous peoples concerned, to 
ensure that indigenous sacred places, including burial sites, are preserved, respected and 
protected.� 
 

�Article 21 
 
 �Indigenous peoples have the right to maintain and develop their political, economic and 
social systems, to be secure in the enjoyment of their own means of subsistence and 
development, and to engage freely in all their traditional and other economic activities.  
Indigenous peoples who have been deprived of their means of subsistence and development are 
entitled to just and fair compensation.� 
 

�Article 25 
 
 �Indigenous peoples have the right to maintain and strengthen their distinctive spiritual 
and material relationship with the lands, territories, waters and coastal seas and other resources 
which they have traditionally owned or otherwise occupied or used, and to uphold their 
responsibilities to future generations in this regard.  
 

�Article 26 
 
 �Indigenous peoples have the right to own, develop, control and use the lands and  
territories, including the total environment of the lands, air, waters, coastal seas, sea-ice, flora 
and fauna and other resources which they have traditionally owned or otherwise occupied or 
used. This includes the right to the full recognition of their laws, traditions and customs, land-
tenure systems and institutions for the development and management of resources, and the right 
to effective measures by States to prevent any interference with, alienation of or encroachment 
upon these rights.  
 

�Article 27 
 
 �Indigenous peoples have the right to the restitution of the lands, territories and resources 
which they have traditionally owned or otherwise occupied or used, and which have been 
confiscated, occupied, used or damaged without their free and informed consent. Where this is 
not possible, they have the right to just and fair compensation. Unless otherwise freely agreed 
upon by the peoples concerned, compensation shall take the form of lands, territories and 
resources equal in quality, size and legal status. 
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�Article 28 
 
 �Indigenous peoples have the right to the conservation, restoration and protection of the 
total environment and the productive capacity of their lands, territories and resources, as well as 
to assistance for this purpose from States and through international cooperation. Military 
activities shall not take place in the lands and territories of indigenous peoples, unless otherwise 
freely agreed upon by the peoples concerned.  
 
 �States shall take effective measures to ensure that no storage or disposal of hazardous 
materials shall take place in the lands and territories of indigenous peoples. 
 
 �States shall also take effective measures to ensure, as needed, that programmes for 
monitoring, maintaining and restoring the health of indigenous peoples, as developed and 
implemented by the peoples affected by such materials, are duly implemented. 
 

�Article 29 
 
 �Indigenous peoples are entitled to the recognition of the full ownership, control and 
protection of their cultural and intellectual property. 
 
 �They have the right to special measures to control, develop and protect their sciences, 
technologies and cultural manifestations, including human and other genetic resources, seeds, 
medicines, knowledge of the properties of fauna and flora, oral traditions, literatures, designs and 
visual and performing arts. 
 

�Article 30 
 
 �Indigenous peoples have the right to determine and develop priorities and strategies for 
the development or use of their lands, territories and other resources, including the right to 
require that States obtain their free and informed consent prior to the approval of any project 
affecting their lands, territories and other resources, particularly in connection with the 
development, utilization or exploitation of mineral, water or other resources. Pursuant to 
agreement with the indigenous peoples concerned, just and fair compensation shall be provided 
for any such activities and measures taken to mitigate adverse environmental, economic, social, 
cultural or spiritual impact. 
 

�Article 31 
 
 �Indigenous peoples, as a specific form of exercising their right to self-determination, 
have the right to autonomy or self-government in matters relating to their internal and local 
affairs, including culture, religion, education, information, media, health, housing, employment, 
social welfare, economic activities, land and resources management, environment and entry by 
non-members, as well as ways and means for financing these autonomous functions.� 
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 Proposed American Declaration on the Rights of Indigenous Peoples 
 

�Article VII: Right to cultural integrity 
 
 �1. Indigenous peoples have the right to their cultural integrity, and their historical 
and archeological heritage, which are important both for their survival as well as for the identity 
of their members.  
 
 �2. Indigenous peoples are entitled to restitution in respect of the property of which 
they have been dispossessed, and where that is not possible, compensation on a basis not less 
favourable than the standard of international law. 
 
 �3. The States shall recognize and respect indigenous ways of life, customs, 
traditions, forms of social, economic and political organization, institutions, practices, beliefs 
and values, use of dress, and languages.�  
 

�Article XIII: Right to environmental protection 
 
 �1. Indigenous peoples have the right to a safe and healthy environment, which is an 
essential condition for the enjoyment of the right to life and collective well-being. 
 
 �2. Indigenous peoples have the right to be informed of measures which will affect 
their environment, including information that ensures their effective participation in actions and 
policies that might affect it.  
 
 �3. Indigenous peoples shall have the right to conserve, restore and protect their 
environment, and the productive capacity of their lands, territories and resources.  
 
 �4. Indigenous peoples have the right to participate fully in formulating, planning, 
managing and applying governmental programmes of conservation of their lands, territories and 
resources. 
 
 �5. Indigenous peoples have the right to assistance from their States for purposes of 
environmental protection, and may receive assistance from international organizations. 
 
 �6. The States shall prohibit and punish, and shall impede jointly with the indigenous 
peoples, the introduction, abandonment, or deposit of radioactive materials or residues, toxic 
substances and garbage in contravention of legal provisions; as well as the production, 
introduction, transportation, possession or use of chemical, biological and nuclear weapons in 
indigenous areas. 
 
 �7. When a State declares an indigenous territory as protected area, any lands, 
territories and resources under potential or actual claim by indigenous peoples, conservation 
areas shall not be subject to any natural resource development without the informed consent and 
participation of the peoples concerned.� 
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�Article XV. Right to self-government 
 
 �1. Indigenous peoples have the right to freely determine their political status and 
freely pursue their economic, social, spiritual and cultural development , and accordingly, they 
have the right to autonomy or self-government with regard to inter alia culture, religion, 
education, information, media, health, housing, employment, social welfare, economic activities, 
land and resource management, the environment and entry by nonmembers; and to determine 
ways and means for financing these autonomous functions.�  
  
�Article XVIII: Traditional forms of ownership and cultural survival. Rights to land, territories 

and resources 
 
 �1. Indigenous peoples have the right to the legal recognition of their varied and 
specific forms and modalities of their control, ownership, use and enjoyment of territories and 
property.  
 
 �2. Indigenous peoples have the right to the recognition of their property and 
ownership rights with respect to lands, territories and resources they have historically occupied, 
as well as to the use of those to which they have historically had access for their traditional 
activities and livelihood.  
 
 �3. (i) Subject to 3.ii, where property and user rights of indigenous peoples arise 

from rights existing prior to the creation of those States, the States shall 
recognize the titles of indigenous peoples relative thereto as permanent, 
exclusive, inalienable, imprescriptible and indefeasible. 

 
  �(ii) Such titles may only be changed by mutual consent between the State and 

respective indigenous peoples when they have full knowledge and 
appreciation of the nature or attributes of such property. 

 
  �(iii) Nothing in 3.I shall be construed as limiting the right of indigenous 

peoples to attribute ownership within the community in accordance with 
their customs, traditions, uses and traditional practices, nor shall it affect 
any collective community rights over them. 

 
 �4. Indigenous peoples have the right to an effective legal framework for the 
protection of their rights with respect to the natural resources on their lands, including the ability 
to use, manage, and conserve such resources; and with respect to traditional uses of their lands, 
interests in lands, and resources, such as subsistence. 
 
 �5. In the event that ownership of the minerals or resources of the subsoil pertains to 
the State or that the State has rights over other resources on the lands, the Governments must 
establish or maintain procedures for the participation of the peoples concerned in determining 
whether the interests of these people would be adversely affected and to what extent, before 
undertaking or authorizing any programme for planning, prospecting or exploiting existing 
resources on their lands. The peoples concerned shall participate in the benefits of such 
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activities, and shall receive compensation, on a basis not less favourable than the standard of 
international law for any loss which they may sustain as a result of such activities. 
 
 �6. Unless exceptional and justified circumstances so warrant in the public interest, 
the States shall not transfer or relocate indigenous peoples without the free, genuine, public and 
informed consent of those peoples, but in all cases with prior compensation and prompt 
replacement of lands taken, which must be of similar or better quality and which must have the 
same legal status; and with guarantee of the right to return if the causes that gave rise to the 
displacement cease to exist. 
 
 �7. Indigenous peoples have the right to the restitution of the lands, territories and 
resources which they have traditionally owned or otherwise occupied or used, and which have 
been confiscated, occupied, used or damaged, or when restitution is not possible, the right to 
compensation on a basis not less favorable than the standard of international law.  
 
 �8. The States shall take all measures, including the use of law enforcement 
mechanisms, to avert, prevent and punish, if applicable, any intrusion or use of those lands by 
unauthorized persons to take possession or make use of them. The States shall give maximum 
priority to the demarcation and recognition of properties and areas of indigenous use.� 
 

Agenda 21 
 
Chapter 26. Recognizing and strengthening the role of indigenous people and their communities 
 
 �Basis for action  
 
 �26.1 Indigenous people and their communities have an historical relationship with their 
lands and are generally descendants of the original inhabitants of such lands. In the context of 
this chapter the term "lands" is understood to include the environment of the areas which the 
people concerned traditionally occupy. Indigenous people and their communities represent a 
significant percentage of the global population. They have developed over many generations a 
holistic traditional scientific knowledge of their lands, natural resources and environment. 
Indigenous people and their communities shall enjoy the full measure of human rights and 
fundamental freedoms without hindrance or discrimination. Their ability to participate fully in 
sustainable development practices on their lands has tended to be limited as a result of factors of 
an economic, social and historical nature. In view of the interrelationship between the natural 
environment and its sustainable development and the cultural, social, economic and physical 
well-being of indigenous people, national and international efforts to implement environmentally 
sound and sustainable development should recognize, accommodate, promote and strengthen the 
role of indigenous people and their communities. 
 
 �26.2 Some of the goals inherent in the objectives and activities of this programme area 
are already contained in such international legal instruments as the ILO Indigenous and Tribal 
Peoples Convention (No. 169) and are being incorporated into the draft universal declaration on 
indigenous rights, being prepared by the United Nations Working Group on Indigenous 
Populations. The International Year of the World's Indigenous People (1993), proclaimed by the 
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General Assembly in its resolution 45/164 of 18 December 1990, presents a timely opportunity 
to mobilize further international technical and financial cooperation. 
 
 �Objectives  
 
 �26.3 In full partnership with indigenous people and their communities, Governments 
and, where appropriate, intergovernmental organizations should aim at fulfilling the following 
objectives: 
 
 �(a) Establishment of a process to empower indigenous people and their communities 
through measures that include: 
 
 �(i) Adoption or strengthening of appropriate policies and/or legal instruments at the 

national level; 
 
 �(ii) Recognition that the lands of indigenous people and their communities should be 

protected from activities that are environmentally unsound or that the indigenous 
people concerned consider to be socially and culturally inappropriate; 

 
 �(iii) Recognition of their values, traditional knowledge and resource management 

practices with a view to promoting environmentally sound and sustainable 
development; 

 
 �(iv) Recognition that traditional and direct dependence on renewable resources and 

ecosystems, including sustainable harvesting, continues to be essential to the 
cultural, economic and physical well-being of indigenous people and their 
communities; 

 
 �(v) Development and strengthening of national dispute-resolution arrangements in 

relation to settlement of land and resource-management concerns; 
 
 �(vi) Support for alternative environmentally sound means of production to ensure a 

range of choices on how to improve their quality of life so that they effectively 
participate in sustainable development; 

 
 �(vii) Enhancement of capacity-building for indigenous communities, based on the 

adaptation and exchange of traditional experience, knowledge and resource-
management practices, to ensure their sustainable development; 

 
 �(b) Establishment, where appropriate, of arrangements to strengthen the active 
participation of indigenous people and their communities in the national formulation of policies, 
laws and programmes relating to resource management and other development processes that 
may affect them, and their initiation of proposals for such policies and programmes; 
 
 �(c) Involvement of indigenous people and their communities at the national and local 
levels in resource management and conservation strategies and other relevant programmes 



E/CN.4/Sub.2/2003/20 
página 28 

established to support and review sustainable development strategies, such as those suggested in 
other programme areas of Agenda 21. 
 
 �Activities  
 
 �26.4 Some indigenous people and their communities may require, in accordance with 
national legislation, greater control over their lands, self-management of their resources, 
participation in development decisions affecting them, including, where appropriate, 
participation in the establishment or management of protected areas. The following are some of 
the specific measures which Governments could take: 
 
 �(a) Consider the ratification and application of existing international conventions 
relevant to indigenous people and their communities (where not yet done) and provide support 
for the adoption by the General Assembly of a declaration on indigenous rights; 
 
 �(b) Adopt or strengthen appropriate policies and/or legal instruments that will protect 
indigenous intellectual and cultural property and the right to preserve customary and 
administrative systems and practices.� 
 

World Bank Operational Directive 4.20 (September 1991) 
 

(Note: The World Bank is in the process of revising Operational Directive 4.20) 
 
�Contents  
 
 �15. The development plan should be prepared in tandem with the preparation of the 
main investment. In many cases, proper protection of the rights of indigenous people will require 
the implementation of special project components that may lie outside the primary project's 
objectives. These components can include activities related to health and nutrition, productive 
infrastructure, linguistic and cultural preservation, entitlement to natural resources, and 
education. The project component for indigenous peoples development should include the 
following elements, as needed:  
 
 �(a) Legal Framework ... (ii) the ability of such groups to obtain access to and effectively 
use the legal system to defend their rights. Particular attention should be given to the rights of 
indigenous peoples to use and develop the lands that they occupy, to be protected against illegal 
intruders, and to have access to natural resources (such as forests, wildlife, and water) vital to 
their subsistence and reproduction. 
 
 �... 
 
 �(c) Land Tenure. When local legislation needs strengthening, the Bank should offer to 
advise and assist the borrower in establishing legal recognition of the customary or traditional 
land tenure systems of indigenous peoples. Where the traditional lands of indigenous peoples 
have been brought by law into the domain of the State and where it is inappropriate to convert 
traditional rights into those of legal ownership, alternative arrangements should be implemented 
to grant long-term, renewable rights of custodianship and use to indigenous peoples. These steps 
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should be taken before the initiation of other planning steps that may be contingent on 
recognized land titles. 
 
 �� 
 
�Preparation  
 
 �17. If it is agreed in the IEPS (Initial Executive Project Summary) meeting that 
special action is needed, the indigenous peoples development plan or project component should 
be developed during project preparation. As necessary, the Bank should assist the borrower in 
preparing terms of reference and should provide specialized technical assistance (see para. 12). 
Early involvement of anthropologists and local NGOs with expertise in matters related to 
indigenous peoples is a useful way to identify mechanisms for effective participation and local 
development opportunities. In a project that involves the land rights of indigenous peoples, the 
Bank should work with the borrower to clarify the steps needed for putting land tenure on a 
regular footing as early as possible, since land disputes frequently lead to delays in executing 
measures that are contingent on proper land titles (see para. 15 (c)).� 
 

V. OTHER 
 
Inter-American Development Bank, on-line Databank of Indigenous Legislation in Latin 
America, Sustainable Development Department (established Winter 2003). 
http://www.iadb.org/sds/ind/site_3152_e.htm. 

----- 

 


